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Court of Appeals of the District of Columbia 


No. 5266. 

i 

| 

Edward J. Luce, Appellant, j 

vs. | 

Robert H. Lucas, Commissioner of Internal Revenue. 


1 Docket No. 25878. j 

Edward J. Luce, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Appearances. 

For Taxpayer: Edward J. Luce, Pro se; Robert Ash, 

Esq., Thos. J. Reilly, Esq. 

For Comm’r: L. A. Luce, Esq. j 

i 

Docket Entries. 

1927. 

Apr. 1. Petition received and filed. Taxpayer notified. 

“ 2. Copy of petition served on General Counsel. 

June 1. Answer filed by G. C. j 

“ 4. Copy of answer served on taxpayer. General 

Calendar. 

1928. 

Oct. 23. Motion for transfer to New York City, Circuit 
Calendar filed by taxpayer (4) Granted 10- 
24-28. i 

1929. * | 

Aug. 20. Hearing set Sept. 17, 1929, New York, N. Y. 

Sept. 17. Hearing had before Mr. Arundell on motion to 
consolidate with Docket 25879! and decision— 
Granted. Stipulation dictated into the record. 
Briefs due Oct. 18, 1929. 
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Sept. 30. Transcript of hearing of Sept. 17, 1929 filed. 

Oct. 17. Brief filed by taxpayer. 

1930. 

Jan. 27. Findings of fact and opinion rendered C. Rogers 
Arundell, Div. 7. Decision will be entered for 
the respondent. 

44 28. Decision entered. 0. Rogers Arundell, Div. 7. 

Feb. 25. Notice of appearance of Robert Ash and T. J. 

Reilly as counsel for taxpayer filed. 

June 13. Supersedeas bond for $1,181.98 approved and or¬ 
dered filed. 

“ 13. Stipulation of venue filed. 

“ 13. Petition for review by Court of Appeals, D. C. 

with assignments of error and proof of service 
filed by taxpayer. 

11 13. Prsecipe with proof of service filed. 

Now, June 28, 1930, the foregoing Docket Entries, certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Apr. 1, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 25878. 

Edward J. Luce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 
sioner of Internal Revenue in his notice of deficiency (bu¬ 
reau symbols IT:PA:4-60D FAL) dated February 25, 1927, 
and, as a basis of his proceeding, alleges as follows: 

1. Petitioner is an individual residing at 150 Home 
Avenue, Rutherford, Bergen County, New Jersey, and hav¬ 
ing his business office at No. 10 Ames Avenue in the same 
place. 
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2. The notice of deficiency a copy of which is hereto an¬ 
nexed and marked Exhibit A, was mailed to Petitioner on 
February 25, 1927. 

3. The taxes in controversy are income t^xes for the cal¬ 

endar year 1922, for $590.99, as nearly as petitioner can 
ascertain. j 

4. The determination of tax set forth in tlie said notice of 
deficiency is based upon the following' errors: 

(a) The sum of $169 is erroneously included, as income 
of petitioner received by him in 1922,! by erroneously 

3 assuming that petitioner’s firm (of; Luce & Kipp) 
during 1922 realized a profit of $325 from the sale 
of an easement, whereas no part of said sum of $325 was 
profit. 

( b ) The sum of $5529.64 is erroneously included as in¬ 
come of petitioner, received by him in 1922 from his said 
firm of Luce & Kipp, whereas no part of the said sum of 
$5529.64 was, or was taxable as, petitioner’s income, but 
wholly was and was taxable as, the income of petitioner’s 
wife, Marie E. Luce. 

(c) The sum of $204.86, parcel of the said sum of 
$5529.64, is erroneously included as incomie of petitioner, 
received by him in 1922 from his said firm Of Luce & Kipp, 
whereas no part of the said sum of $204.86 was, or was tax¬ 
able as, petitioner’s income, but wholly was, and was tax¬ 
able as, the income of petitioner’s wife, Marie E. Luce. 

( d ) The sum of $1713.13 is erroneously Included, as in¬ 
come of petitioner received by him from other sources than 
his said firm of Luce & Kipp during the ye^r 1922, whereas 
no part of said sum was, or was taxable as* petitioner’s in¬ 
come, but wholly was, and was taxable as, the income of 
petitioner’s wife, Marie E. Luce. 

(e) By reason of the foregoing errors, the commissioner 
has erroneously determined that a tax of $590.99 is due 
from petitioner whereas the fact is that the tax paid by 
petitioner exceeded by $21.14 the tax due from him and the 
tax paid by his wife exceeded by $30.22 the tax due from 
her. 

5. The facts upon which petitioner rests; as the basis of 

this proceeding are as follows: j 

A. Petitioner is a lawyer, engaged in the practice of his 
profession, together with his partner, Walter A. Kipp at 
Rutherford, New Jersey. The partnership was formed in 
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the year 1904, and petitioner and his said partner, as the 
firm of Luce & Kipp, have ever since been continu- 
4 ously engaged in the practice of law at Kutherford. 

By virtue of their partnership agreement, petitioner 
and his said partner, during the year 1922, and for more 
than 5 years prior thereto, were entitled to share the net 
profits earned or accruing to said partnership in the follow¬ 
ing proportions, viz: Petitioner’s share 52 per cent; Mr. 
Kipp’s share 48 per cent. During all the times aforesaid, 
the accounts of the partnership were made up at the end 
of each calendar year, and the net profits ascertained and 
credited. If, after such ascertainment and credit, the 
amount of either partner’s undrawn profits plus his share 
of the capital of the firm exceeded the same items of the 
other, he was entitled at the next annual accounting to one 
year’s interest upon the excess. Such excess, in favor of 
petitioner, on January 1, 1922, was the sum of $4586.83 and 
the interest thereon was the sum of $275.21. 

B. The total net income of the firm of Luce & Kipp for 


the calendar year 1922 was the sum of $20,738.57 and was 
derived as follows: 

From dividends from corporate stocks owned by 

the firm. 30.— 

From profits credited upon Building and Loan 

shares owned by said firm (exempt). 191.61 

From miscellaneous other properties of said firm. 228.67 

From services performed by said firm for clients. 20,563.50 

Total . 21,013.78 

Less Interest upon petitioner’s undrawn profits 

above stated . 275.21 


Net income of firm . 20,738.57 


5 C. During all the times aforesaid, petitioner was 

married and living with his wife, Marie E. Luce. 

D. On January 1, 1920, petitioner created a trust, which, 
by an instrument in writing signed by him on that date, he 
declared as follows: 

“January 1,1920. 

I, the subscriber, do hereby declare that from and after 
January 1st, 1920, and during the term of this trust, one 
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half of all net profits, salary, or other compensation or in¬ 
come which otherwise would accrue to me as a member of 
the partnership of E. J. Luce & W. A. Kipp, conducting a 
law practice in Rutherford, New Jersey, or elsewhere, shall 
accrue to me as trustee for the use and bepefit of my wife, 
Marie E. Luce. 

The affairs of said partnership, and its accounting with 
me during each year and at the end thereof, are to be con¬ 
ducted as heretofore, and as though this trust had not 
been created but at the end of each year, I am to account 
to my said wife, as trustee, as aforesaid, for the said one 
half part of the total net profits, salary, or other com¬ 
pensation or income which on that date has accrued to me, 
according to the books of said firm; and as between me and 
my said wife, and for all other purposes except the account¬ 
ing methods of the said firm, I am to be regarded as entitled 
to profits, salary, or other compensation br income, before 
and as the same accrue, as trustee for my said wife to the 
extent of the said one half part thereof. 

6 All payments made to me by said firm are to be re¬ 

garded as discharging said firm from any and all 
liability to my said wife for any part or share thereof; and 
the authority of said firm to make, and of myself to receive, 
all and singular the same is to be plenary and irrevocable. 

The term of said trust is limited to the period of the joint 
lives of mvself and my said wife. 

In Witness Whereof I have hereto set my hand/ 

EDWARD J. LUCE.” 

E. On January 1, 1921, petitioner created an additonal 
trust, which, by an instrument in writing signed by him on 
March 5, 1921, he declared as follows: 

In Addition to provisions made for niy wife by trusts 
heretofore declared and created by me, I, the subscriber, 
hereby further declare that one half of all gains, profits, 
compensation or income that otherwise would, or may, ac¬ 
crue to me for any services rendered or performed by me 
otherwise than as a member of the firm of Luce & Kipp, 
shall accrue to me as trustee for the use and benefit of my 
wife, Marie E. Luce from and after January 1, 1921, and 
during the period of our joint lives. 

i 
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I am to account to mv wife for all that shall accrue to 

* 

her under this trust, at the end of each calendar year, and 
not otherwise. 

The trust by me created in the year 1920 in favor of my 
wife, and relating to income from the firm of Luce & Kipp 
which would otherwise have accrued solely to me is hereby 
confirmed. 

EDWARD J. LUCE. 

Dated March 5th, 1921. 

7 P. By reason of the facts above premised, the said 

interest, and 53 per cent, of the net profits of the firm 
of Luce & Kipp for the year 1922, accrued to, and were, as 
they accrued, the income respectively of petitioner and his 
said wife, in equal shares. 

The amounts so respectively accruing as the income of 


each, item bv item, were as follows: 

/ * 7 


Petitioner. 

Wife. 

1. Services less interest. 

. 5,274.96 

5,274.96 

2. B. & L. profits.. 

49.82 

49.82 

3. Stock dividends. 

7.80 

7.80 

4. Other investments. 

59.45 

59.45 

Totals of above being. 

. 5,392.03 

5,392.03 

Each 26% of $20,738.57. 

5. Interest . 

137.60 

137.61 

Totals of 1, 2, 3, 4 and 5. 

. 5,529.63 

5,529.64 


The commissioner’s determination that there is a defi¬ 
ciency tax of $590.99 due from ])etitioner is reached, in great 
part, by adding the above total $5,529.64 of petitioner’s 
wife’s income to the income of the petitioner. See assign¬ 
ments of Error above 4' (b) & (c). 

G. Besides income accruing in 1922 as above stated from 
the firm of Luce and Kipp, there accrued during that year 
for services performed by petitioner, to which said firm was 
not entitled, the sum of $3,426.26; and by virtue of the trusts 
above mentioned that amount accrued to, and was as it ac¬ 
crued the income respectively of petitioner and his said 
wife, in equal shares, viz: to each the sum of $1,713.13. 
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i 

The Commissioner’s determination that there is a defi¬ 
ciency tax of $590.99 due from petitioner is reached in con¬ 
siderable part by including that amount ($1,713.13) 
8 of petitioner’s wife’s income in the income of peti¬ 
tioner. See assignment of Error at ( d ). 

H. Prior to March 1, 1913, the firm of Luce & Kipp ac¬ 
quired an undivided one half interest in lands in the Town¬ 
ship of Lyndhurst, New Jersey. In 19$2 that township 
acquired, by grant of said firm and its associates, a per¬ 
petual right to construct and maintain a drain or sewer of 
large dimensions through said lands. For such grant said 
firm received one half of the sum paid viz:: one half of $650., 
or $325. On the basis of its fair value on March 1, 1913, 
the loss caused by the servitude imposed by said grant was 
equal to, and greater than, the amount paid therefor. 

The commissioner’s determination that there is a de¬ 
ficiency tax of $590.99 due from petitioner is reached by 
treating this $325—as a gain realized by the firm of Luce & 
Kipp, and including 52 per cent of it or $169. in the income 
of petitioner. See assignment of error at 4 (a). The error 
is manifold. There was no gain realizediby Luce & Kipp; 
if there was any gain, it was certainly less than $325. and 
26 per cent, of it would have accrued to petitioner’s wife, as 
her income, and only 26 per cent of it to petitioner, as his 
income. 

I. Petitioner and his wife filed separate returns for their 
respective 1922 incomes. In petitioner’s return a personal 
exemption of $600.—was taken; and in the wife’s return a 
personal exemption of $1400.—was taken.! The net taxable 
income of each in said returns was stated respectively as 
follows: 


9 Petitioner’s net taxable inc.1. 6,713.40 

“ stock dividends .. 160.80 

Wife’s net taxable income.j. 7,490. 

“ stock dividends .;. 125. 


On the wife’s return, a tax was paid of $331.48. 

On the petitioner’s return, a tax of $323.24 was paid. 

In said returns there were inaccuracies. The respective 
incomes of petitioner and his wife, in fact, w~ere as fol¬ 
lows : 

i 

i 
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Income from Luce £ Kipp. 



Petitioner. 

Wife. 

1. Services less interest . 

. 5,274.96 

5,274.96 

2. B. & L. profits. 

. 49.82 

49.82 

3. Stock dividends . 

. 7.80 

7.80 

4. Other investments . 

. 59.45 

59.45 

5. Interest . 

. 137.60 

137.61 

Other sources: 



6. B. & L. profits. 

. 225.92 


7. Stock dividends . 

153. 

125. 

8. Services of E. J. L. 

. 1,713.13 

1,713.13 

9. Sale of bonds . 

145.50 


Totals . 

. 7,767.18 

7,367.77 

Allowable deductions . 

. 1,289.72 

213.51 


Net Income . G,477.46 7,154.26 

As thus appears, the actual tax due upon petitioner’s in¬ 
come was $302.10 instead of $323.24 paid; and the actual 
tax due upon his wife’s income was $301.26 instead of 
$331.48 paid; an overpayment by petitioner of $21.14 and 
by his wife of $30.22. See assignment 4 (e). 

In the statement immediately above given of wife’s in¬ 
come, items 1, 2, 3, 4, 5 and 8 accrued to her by virtue of the 
trusts aforesaid. Item 7, accrued to her from stocks of 
which she was sole owner. 

In said statement items of petitioner’s income 6, 7, and 
9, accrued from assets of which he was sole owner. 

10 6. Petitioner prays for relief from the deficiency 

asserted by the respondent, on the following and each 
of the following particulars: 

(a) Because of the error assigned above in paragraph 
4 (a). 

(b) Because of the error assigned above in paragraph 
4 (b). 

( c ) Because of the error assigned above in paragraph 
4 ( c ). 

( d ) Because of tlie error assigned above in paragraph 
4 ( d ). 
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( e ) Because of the error assigned above in paragraph 
4 (e). # # I 

Wherefore petitioner prays that this Bohrd may hear and 
redetermine the deficiency herein alleged. 

EDWARD J. LUCE, 

Pro Se. 


10 Ames Ave., Rutherford, N. J. 

i 

State of New Jersey, 

County of Bergen , ss: 

_ • 

Edward J. Luce, being duly sworn, says that he is the 

petitioner above named; that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

EDWARD J. LUCE. 


Subscribed and sworn to before me this 28th day of 
March, 1927. 

[seal.] MAUDE BURROWS, 

Notary Public Qf Neiv Jersey . 

! 

i 

11 Exhibit A. I 


Form NP-2. 


[seal.] 

Treasury Department, Washington. 


Office of Commissioner of Internal Revenue. 


IT: PA: 4-60D. FAL. 


! Feb. 25, 1927. 


Mr. Edward J. Luce, 

150 Home Avenue, 

Rutherford, New Jersey. 

Sir: 

An audit of your income tax return for,the taxable year 
1922, in connection with the report of the Internal Revenue 
Agent in Charge, Trenton, New Jersey, dated, February 
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14, 1927, disclosed a deficiency in tax of $590.99, as shown 
in the attached statement. 

******* 


D. H- BLAIR, 

Commissioner, 
ByC. R. NASH, 
Assistant to the Commissioner. 

Statement. 


IT :PA: 4-60D. FAL. 


Feb. 25, 1927. 

In re Mr. Edward J. Luce, 150 Home Avenue, Rutherford, 

New Jersev. 

Deficiency 

Year. in Tax 

1922 .$590.99 

The report of the Internal Revenue Agent in Charge at 
Trenton, New Jersey, dated November 29, 1926, as revised 
by the supplemental report dated February 14, 1927, has 
been reviewed and approved by this office. 

Since the statutory period for making assessments for 
the year 1922 is about to expire, it will be impossible to 
grant you the usual period in which to file a protest to this 
office prior to consideration of the case by the United States 
Board of Tax Appeals. 

Pavment of the tax should not be made until a bill is re- 
* 

ceived from the Collector of Internal Revenue for your 
district, and remittance should then be made to him. 

Now, June 28,1930, the foregoing Petition, certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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12 Filed Jun. 1, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 25878. j 

Edward J. Luce, Petitioner, 

VS. ; 

Commissioner of Internal Revenue, Respondent. 

| 

Answer. 

* i 

i 

The Commissioner of Internal Revenue* by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer ad¬ 
mits and denies as follows: 

1. Respondent admits that the petitioner is an individual 
residing at 150 Home Avenue, Rutherford,; New Jersey, and 
that his business office is located at No. 10 Ames Avenue, 
Rutherford, New Jersey. 

* * m j 

2. Respondent admits that a notice of deficiency was 
mailed to the petitioner on February 25, 1927. 

3. Respondent admits that the taxes in controversy are 

income taxes for the year 1922 in an amount not less than 
$590.99. * j 

4. Respondent denies that he erred in determining the tax 
set forth in said notice of deficiency and further denies that 
he erred as alleged in subparagraphs (a), (b), (c), (J), and 
(e) of paragraph 4 of the petition. 

5. (a) Respondent admits the allegations contained in 
subparagraph (a) of paragraph 5 of the petition. 

(b) Respondent denies any knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations con¬ 
tained in subparagraph (b) of paragraph 5 of the petition 
and therefore denies the same. 

( c ) Respondent admits the allegation contained in sub- 
paragraph (c) of paragraph 5 of the petition. 

( d ) and (e) Respondent admits that the petitioner exe¬ 
cuted the trust agreements referred to in subparagraphs 

(d) and (e) of paragraph 5 of the petition. 

(/) Respondent denies that one-half of the peti¬ 
tioner’s net profits from the firm of Luce & Kipp for 

j 
i 
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the year 1922 was taxable income of the wife of the peti¬ 
tioner. 

Respondent admits that in determining the petitioner’s 
income for the year 1922 he added the sum of $5,529.64. 

(cj) Respondent denies that the sum of $1,713.13 should 
be included in the income of the wife of the petitioner for 
the year 1922, as alleged in subparagraph ( g ) of paragraph 
5 of the petition. 

(k) Respondent denies any knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in subparagraph (7?) of paragraph 5 of the peti¬ 
tion and therefore denies the same. 

Respondent denies the allegation of the petitioner that 
there was no gain from the sale of the easement mentioned 
in subparagraph (h) of paragraph 5 of the petition. 

( i ) Respondent denies any knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations con¬ 
tained in subparagraph (?) of paragraph 5 of the petition 
and therefore denies the same. 

Respondent denies that the actual tax due upon petition¬ 
er’s income for the year 1922 was $302.10 and further 
denies that any taxable income accrued to the wife by 
virtue of the trust agreement mentioned in subparagraphs 
( d ) and (e) of paragraph 5 of the petition. 

6. Respondent denies generally and specifically each and 
every allegation contained in taxpayer’s petition not here¬ 
inbefore admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

! General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

L. A. LUCE, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, June 28, 1930, the foregoing Answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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14 A true copy. Teste: 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals 
Docket Nos. 25878 and 25879.—18 B. T. A. 

i 

Edward J. Luce and Walter A. Kipp, Petitioners, 

i 

V. 

Commissioner of Internal Revenue, Respondent. 

Promulgated January 27, 1930. 

Declarations of trust executed by the petitioners as to 
future income derived from certain sources, including the 
partnership of which they were the sole members, did not 
operate to relieve them of taxes on such income. 

Edward J. Luce, Esq., for the petitioners; 

L. A. Luce, Esq., for the respondent. 

These proceedings which were consolidated for hearing 
and decision, involve the redetermination' of deficiencies 
for the vear 1922 as follows: 

V I 


Edward J. Luce . j . $590.99 

Walter A. Kipp .j. 294.23 


The petitioners assign as error the respondent’s inclusion 
in their gross income, certain sums which they claim be¬ 
longed to their wives. ! 

i 

Findings of Fact. 

The petitioners have been engaged in the practice of law 
at Rutherford, New Jersey, under the partnership name 
of Luce & Kipp, since 1904. Under the terms of the part¬ 
nership agreement, in 1922 and for more than five years 
prior thereto, Luce was entitled to 52 per cent of the part¬ 
nership profits and Kipp the balance of 48 per cent. Since 
the formation of the partnership, its books have been closed 
and the net profits ascertained and credited, at the end of 
each calendar year. If the amount of either partner’s un¬ 
drawn profits, plus his share of the capital of the firm ex- 
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1 


cecded the same items of the other at the close of the year, 

he was entitled at the close of the following: vear to one 

year’s interest on such excess amount. The excess in favor 
* 

of Luce on January 1, 1922, was $4,58(483, and the accrued 
interest thereon during- 1922 was $275.21. 

On January 1, 1920, Luce executed an instrument 
15 reading as follows: 

“I, the subscriber, do hereby declare that from and after 
January 1st 1920, and during the term of this trust, one 
half of all net profits, salary, or other compensation or 
income, which otherwise would accrue to me as a member 
of the partnership of E. J. Luce and W. A. Kipp, conduct¬ 
ing a law practice in Rutherford, New Jersey, or elsewhere, 
shall accrue to me as trustee for the use and benefit of mv 
wife, Marie E. Luce. 

The affairs of said partnership, and its accounting with 
me during each vear and at the end thereof, are to be con- 
ducted as heretofore, and as though this trust had not been 
created; but at the end of each year, I am to account to my 
said wife, as trustee as aforesaid, for the said one half part 
of the total net profits, salary, or other compensation or 
income which on that date has accrued to me, according 
to the books of said firm: and as between me and mv said 
wife, and for all other purposes except the accounting 
methods of the said firm, I am to be regarded as entitled 
to profits, salary, or other compensation or income, before 
and as the same accrue, as trustee for my said wife to the 
extent of the said one half part thereof. 

All payments made to me by said firm are to be regarded 
as discharging said firm from anv and all liability to mv 
said wife for any part or share thereof; and the authority 
of said firm to make, and of myself to receive, all and singu¬ 
lar the same is to be plenary and irrevocable. 

The term of said trust is limited to the period of the joint 
lives of myself and my said wife.” 

On March 5, 1921, Luce executed an additional instru¬ 
ment respecting other income, reading as follows: 

“In addition to provision made for my wife by trusts 
heretofore declared and created by me, I, the subscriber, 
hereby further declare that one half of all gains, profits, 
compensation or income that otherwise would, or may, ac- 
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crue to me for any services rendered or performed by me 
otherwise than as a member of the firm of Luce and Kipp, 
shall accrue to me as a trustee for the use and benefit 
of my wife, Marie E. Luce, from and after January 1,1921, 
and during the period of our joint lives. 

I am to account to my wife for all that jshall accrue to 
her under this trust, at the end of each calendar year, and 
not otherwise. 

The trust by me created in the year 19201 in favor of my 
wife, and relating to income from the firm of Luce and 
Kipp which would otherwise have accrued Isolely to me is 
herebv confirmed.” I 

16 On January 1, 1921, Kipp executed an instrument 
in words identical with the one signed by Luce on 
January 1, 1920, except that it was in favor of his wife, 
Janet S. Kipp. 

For the year 1922 the partnership filed a return showing 
net income of $21,987.10, including dividends amounting to 
$30 on stock of domestic corporations, distributable as fol¬ 
lows : 


E. J. Luce . 


Dividends. 

. 7.80 

Other 

income. 

$5,757.77 

E. J. Luce, trustee. 

1 *•>•■•• • 

. 7.180 

5,757.78 

W. A. Kipp. 


. 7.20 

5 , 220.77 

W. A. Kipp, trustee . . . . 

. 

. 7.20 

5,220.78 


The petitioners filed individual returns for the taxable 
vear, and in addition, fiduciary returns as ; trustees under 
the declarations of trust set forth above. In their individ¬ 
ual tax returns for 1922 the wives of the petitioners re¬ 
ported sums received by them from their husbands as trus¬ 
tees. The deficiency determined against E. J. Luce re- 
suited from the addition to his income of the sum of $7,175.- 
85 reported by his wife as income received by her under the 
declarations of trust executed bv Luce on January 1, 1920, 
and March 5, 1921. The deficiency in the case of W. A. 
Kipp resulted in part from increasing his net income by the 
sum of $4,931.27 reported by his wife as income received by 
her under the declaration of trust signed by Kipp on Janu¬ 
ary 1, 1921. 
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Opinion. 

Arundell*. The substance of the argument being made 
by the petitioners is that the declarations of trust created 
in favor of their respective wives an equitable estate in one- 
half of the capital assets and profits of the partnership. 
Petitioner Luce also contends that the declaration of trust 
he executed on March 5,1921, gave his wife such an interest 
in his “earning capacity” other than as a member of the 
partnership. 

17 Xo consideration need be given to the question of 
whether or not the wives of the petitioners were 
members of the partnership in the taxable year. Neither 
petitioner now claims that their declarations of trust had 
the effect of introducing the wives into the firm as partners. 
The petitions allege and the respondent’s answers admit, 
that during 1922 and for more than five years prior thereto, 
they were entitled to the net profits of the partnership on the 
basis of 52 per cent to Luce and the balance to Kipp. 

The declarations of trust merelv recite that from the date 
of their execution one-half of the net profits and other in¬ 
come which would otherwise accure to the petitioners as 
members of the partnership “shall accure to me as trustee 
for the use and benefit of my wife.” The only change the 
instruments effected in the manner of distributing the firm’s 
earnings was to make such profits as had accrued to each 
partner at the end of the year payable to them as trustees 
for their wives instead of to them individually, as thereto¬ 
fore. Upon the receipt of any partnership profits the peti¬ 
tioners were to account to their wives as trustees for such 
sums as were received. What the wives acquired under the 
declarations was a right to receive from their respective 
husbands one-half of the income they received as the sole 
partners of Luce and Kipp. 

The case as thus presented to us comes squarely within 
Ormsby McKnight Mitch el, 1 B. T. A. 149, (9 Fed. (2d) 414; 
15 Feci. (2d) 287: certiorari denied, 273 II. S'. 759) wherein 
we said: 

“Clearly, under the statute, the income derived by the 
partnership must be returned for taxation as the income of 
the respective partners in accordance with their distribu- 
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i 

tive shares and can not be diverted to become the income of 
someone else by agreement or otherwise.’’ ; 

# * * * # * \ * 

18 “The income from taxpayer’s interest in the part¬ 
nership is first income to him, and no matter how he 
tries to dispose of it or does dispose of it, it is taxable to 
him as income from his interest therein. It; does not alter 
the situation to say that as soon as income arises in the 
partnership at that instant it becomes the property of the 
grantee, as this is mere assertion.” 

i 

The fact that the trusts here are irrevocable and there¬ 
fore not subject to cancellation such as was the case of the 
assignment in the Mitch el proceeding, does! not affect the 
situation. Charles F. Calvert, Jr., 12 B. T. A. 565, decided 
on the authority of the Mitchel case. 

The same conclusion must be reached asjto the income 
under the declaration of trust executed by Luce on March 
5, 1921. It merely gave Luce’s wife the right to receive 
one-half of such income as accrued to him fo|r services per¬ 
formed other than as a partner of Kipp in the law firm. 
She acquired no property rights in the earning capacity of 
her husband. Until he received income her rights were 
“upon the contract and not in re." Mitchell, v. Boivers, 15 
Fed. (2d) 287. See also J. V. Leydig, 15 B.jT. A. 124, and 
Bing v. Bowers, 22 Fed. (2d) 450; affirmed 26 Fed. (2d) 
1017. 

The petitioners cite and rely on a numbef* of decisions, 
both by the courts and the Board, among which are O’Mallei/ 
Keyes v. Eaton, 24 Fed. (2d) 436, Young v. Gmchtel, 28 Fed. 
(2d) 789, C. R. Thomas, 8 B. T. A. 118, William 7. Paulson, 
10 B. T. A. 732, and William TT r . Parshall, 7 B. T. A. 318. 
"Whatever mav be said for the holdings in those cases and 
others cited by the petitioners, none go so far as to say that 
a man may relieve himself from paying a tax on his salary 
or earnings received for personal services rendered by him 
by reason of a contract with his wife that one-half of what 
he may earn is to be turned over to her, and the result is no 
different where the end sought to be accomplished is by way 
of a declaration of trust such as is present In the instant 
case. 

Decision will be entered for the respondent . 
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Now, June 28, 1930, the foregoing Findings of Fact and 
Opinion, certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 United States Board of Tax Appeals, Washington. 

Docket No. 25878. 

Edward J. Luce, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated January 27, 1930, it is ordered and decided: 
That there is a deficiency of $590.99 for the year 1922. 
Enter. 

(Signed) C. ROGERS ARUNDELL, 

Member United States Board of Tax Appeals. 

Entered Jan. 28, 1930. 

A true copv. Teste. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, June 2S, 1930, the foregoing Decision certified from 
the record as a true copy. 

[Seal LT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

20 United States Board of Tax Appeals. Filed Jun. 13, 

1930. 

United States Board of Tax Appeals. 

Docket No. 25878. 

Edward J. Luce, Petitioner, 
vs. 

Robert H. Lucas, Commissioner of Internal Revenue, 

Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, through the undersigned, their respective 
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attorneys, that in accordance with Section 1002 of the Rev¬ 
enue Act of 1926, the above entitled case may be appealed 
in accordance with Section 1001 of the Revenue Act of 1926, 
to the Court of Appeals of the District of Columbia. 

C. M. CTIAREST, 

F 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 
ROBERT ASU, 

T. J. REILLY, j 

Munsey Building, Washington, D. C., 

Attorneys fbr Petitioner. 

Now, June 28, 1930, the foregoing Stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

\ 

21 • United States Board of Tax Appeals. Filed June 13, 

1930. 

i 

Docket No. 25878. j 

i 

Edwaee J. Luce, Petitioner, j 

i 

VS. i 

Robert H. Lucas, Commissioner of Internal Revenue, Re¬ 
spondent. | 

i 

Acknowledgment by Respondent of Service bf Petition for 

Review. 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

i 

Dear Sir: 

i 

i 

You are hereby notified that on June 13th, 1930, a peti¬ 
tion for review of the decision of the United; States Board 
of Tax Appeals was filed with the Clerk of the Board in the 
case of Edward J. Luce v. Robert H. Lucas, Commissioner 
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of Internal Revenue, Docket Xo. 25878, a true copy of 
which petition is herewith served upon you. 

ROBERT ASH, 

T. J. REILLY, 
Attorneys for Petitioner. 

Receipt acknowledged this 13tli dav of June, 1930. 

C. M. CHAREST, 

F 

•> 

Attorney for Respondent. 

22 Court of Appeals of the District of Columbia. 

No. —. 

Edward J. Luce, Petitioner, 
vs. 

Robert H. Lucas, Commissioner of Internal Revenue, 

Respondent. 

Petition for the Review of Decision of the United States 

Board of Tax Appeals. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Edward J. Luce in support of this, his petition filed in 
pursuance of the provisions of Section 1001 of the Act of 
Congress approved February 26,1926, entitled the Revenue 
Act of 1926 for the review of the decision of the United 
States Board of Tax Appeals rendered on the 28th day of 
January 1930, approving a deficiency in income and profits 
taxes in the amount of $590.99 for the calendar year 1922, 
respectfully shows to this Honorable Court as fol- 

23 lows: 

Statement of the Nature of the Controversy. 

1. On the first day of April, 1927, petitioner filed with the 
United States Board of Tax Appeals, in pursuance of the 
provisions of the Revenue Act of 1926, a petition requesting 
the redetermination of a deficiency in income and excess 
profits taxes for the calendar year 1922. The said petition 
alleged as follows: 

Edward J. Luce is an individual having his business of¬ 
fice at 10 Ames Avenue, Rutherford, New Jersey, and was 
notified by the respondent of a deficiency in income tax 
for the calendar year 1922 in a letter dated March 1, 1927. 
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Petitioner is a lawyer and together with Walter A. Kipp 
formed a partnership in the year 1904. They have since 
been continuously engaged in the practice of! law at Ruther¬ 
ford. By virtue of their partnership agreement the income 
was divided on a basis of 48% to Air. Kipp and 52% to Air. 
Luce. The accounts of the partnership were settled at the 
end of each calendar year and the net profits ascertained 
and credited. 

During the year 1922 the petitioner wab married and 
living with his wife, Alarie E. Luce. 

On January 1, 1921, petitioner executed the following in¬ 
strument : 

! 

i 

24 “I, the subscriber, do hereby declare that from 

and after January 1st, 1920, and during the term of 
this trust, one half of all net profits, salary; or other com¬ 
pensation or income which otherwise would accrue to me 
as a member of the partnership of E. J. Luce! & W. A. Kipp, 
conducting a law practice in Rutherford, New Jersey, or 
elsewhere, shall accrue to me as trustee for the use and 
benefit of my wife, Alarie E. Luce. 

4 ‘The affairs of said partnership, and its accounting with 
me during each year and at the end thereof; are to be con¬ 
ducted as heretofore, and as though this trubt had not been 
created; but at the end of each year, I am to! account to my 
said wife, as trustee, as aforesaid for the said one half part 
of the total net profits, salary, or other compensation or 
income which on that date has accrued to mb, according to 
the books of said firm; and as between me and my said 
wife, and for all other purposes except the accounting 
methods of the said firm, I am to be regarded as entitled to 
profits, salary or other compensation or income, before and 
as the same accrue, as trustee for my said wife to the ex- 
tent of the said one half part thereof. 

“All payments made to me by said firm are to be re¬ 
garded as discharging said firm from any and all liability 
to my said wife for any part or share thereof; and the au¬ 
thority of said firm to make, and of myself' to receive, all 
and singular the same is to be plenary and irrevocable. 

“The term of said trust is limited to the period of the 
joint lives of myself and my said wife. 

“In witness whereof, I have hereto set my hand. 

“EDWARD J. LUCE.” 
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On January 1, 1921, petitioner created an additional 
trust, which, by an instrument in writing signed by him on 
March 5, 1921, he declared as follows: 

“In addition to provisions made for my wife by trusts 
heretofore declared and created by me, I, the subscriber, 
hereby further declare that one half of all gains, profits, 
compensation or income that otherwise would, or 
25 may accrue to me for any services rendered or per¬ 
formed by me otherwise than as a member of the 
firm of Luce & Kipp, shall accrue to me as trustee for the 
use and benefit of my wife, Marie E. Luce from and after 
January 1,1921, and during the period of our joint lives. 

“I am to account to mv wife for all that shall accrue to 
her under this trust, at the end of each calendar year, and 
not otherwise. 

“The trust bv me created in the vear 1920 in favor of 
my wife, and relating to income from the firm of Luce & 
Kipp which would otherwise have accrued solely to me is 
herebv confirmed. 

EDWARD J. LUCE.” 

Dated March 5th, 1921. 

By reason of the above mentioned instrument 52 per cent 
of the net profits of the firm of Luce & Kipp for the year 
1922, accrued to, and were, as they accrued, the income re¬ 
spectively of petitioner, Edward J. Luce, and his said wife, 
in equal shares. 

The amounts so respectively accruing as the income of 
each, item by item, were as follows: 



! 

Petitioner. 

Wife. 

1. 

Services less interest . 

$5,274.96 

$5,274.96 

9 

m* m 

B. & L. Profits. 

49.82 

49.82 

3. 

Stock dividends . 

7.80 

7.80 

4. 

Other investments .. 

59.45 

59.45 


Totals of above, each 26% 




of $20,738.57 . 

$5,392.03 

5,392.03 

5. 

Interest . 

137.60 

137.60 


Totals of 1, 2, 3, 4, and 5. 

$5,529.63 

5,529.63 
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26 The Commissioner of Internal Revenue determined 
a deficiency in tax in the amount of $590.99 for 1922 
and this conclusion was reached, in great part, by adding 
the above mentioned $5,529.63 of Mrs. Luce’s income to the 
income of petitioner. 

Besides income accruing in 1922, as above stated, from 
the firm of Luce and Kipp, there accrued during that year 
for services performed by petitioner, to which said firm was 
not entitled, the sum of $3,426.26; and by virtue of the 
trusts above mentioned that amount accrued to, and was 
as it accrued the income respectively of petitioner and his 
said wife, in equal shares, viz: to each the sum of $1,713.13. 

The Commissioner’s determination that there was a de¬ 
ficiency in tax in the amount of $590.99 due from petitioner 
was reached in part by including the above mentioned 
amount ($1,713.13) of Mrs. Luce’s income in the income of 
the petitioner. 

2. On June 1, 1927, the respondent filed with the Board 
his answer to the said petition which answer admitted the 
pertinent facts set forth, but denied: 

“That one-half of the petitioner’s net profits from the 
firm of Luce & Kipp for the year 1922 was;taxable income 
of the wife of the petitioner.” 


And denied: 

“that the sum of $1,713.13 should |be included in 
28 the income of the wife of the petitioner for the 
year 1922, * * *.” j 

3. The cause, being at issue, under j the rules of 
practice of said Board upon the filing of said answer, duly 
came on for hearing on September 17, 1929^ at which time 
the petitioner by competent witnesses submitted testimony 
in support of the allegations aforesaid. Thereafter on 
January 27, 1930, the said Board rendered; its findings of 
fact in substantial accordance with the facts as alleged in 
the petition as hereinbefore set forth, together with an 
opinion in which it was held as a matter of law that the 
amounts received by petitioner as trustee for his wife was 
income of petitioner. 

4. On January 28, 1930, the said Board entered its final 
order of redetermination approving the deficiency as de¬ 
termined by the respondent in the amount of $590.99. 
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II. 

Designation of Court of Review. 

The petitioner, being aggrieved by the said findings of 
fact, opinion, decision, and order, and in accordance with 
Section 1002 of the Revenue Act of 1926 has stipulated with 
the attorney for the respondent that a review of the said 
findings of fact, opinion, decision, and order may be had in 
the Court of Appeals for the District of Columbia in 
28 accordance with the provisions of the Revenue Act 
of 1926. 


III. 

Assignment of Errors. 

The petitioner as a basis of review, makes the following 
assignments of error: 

1. The Board erred in holding and/or finding that the 
income received by petitioner as trustee for his wife was 
taxable income to him. 

2. The Board of Tax Appeals erred in holding and/or 
finding that the petitioner’s wife was not the recipient of 
taxable income under the trust agreements. 

3. The Board erred in rendering decision for the re¬ 
spondent. 

Wherefore your petitioner prays that this Honorable 
Court may review said findings, decision, opinion, and or¬ 
der and reverse and set aside the same and that this Court 
grant such other and further relief as the Court may deem 
meet and proper in the premises. 

EDWARD J. LUCE, 

Petitioner, 

Bv ROBERT ASH, 

T. J. REILLY, 

Mnnsey Building, Washington, D. C., 

Attorneys for Petitioner. 

29 District of Columbia, ss : 

Robert Ash, being duly sworn, states that he is one of 
the attorneys for the petitioner herein, that he knows the 
contents of the foregoing petition, that to the best of his 
knowledge and belief the statements therein are true, and 
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that the assignments of error are well takeni and intended 
to be argued. 

ROBERT ASH. 

Subscribed to and sworn to before me this 12th day of 
June, 1930. 

MIMI BUR ATT I BURCH, [seal.] 

Notary Public. 

Noe, June 28, 1930, the foregoing Petition for Review 
certified from the record as a true copy. 

i 

[Seal U. S. Board of Tax Appeals.] i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 Filed June 13, 1930. 

i 

United States Board of Tax Appeals. 

i 

Docket No. 25878. j 

Edward J. Luce, Petitioner, I 
vs. 

Robert H. Lucas, Commissioner of Internal j Revenue, Re¬ 
spondent. 

Designation of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, on or before August 9tli, 
1930, transmit to the Clerk of the Court of Appeals of the 
District of Columbia certified copies of the following docu¬ 
ments in the above entitled case: 

1. Docket entries of proceedings before the United States 
Board of Tax Appeals. 

2. Petition. j 

3. Answer. 

4. Findings of fact and opinion of the Board. 

i 

3—5266a ! 


i 
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5. Decision (Order of redetorminatioii) of the 
31 Board. 

6. Petition for review to the Court of Appeals for 
the District of Columbia. 

7. This designation of record. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals of 
the District of Columbia. 

ROBERT ASH, 

T. J. REILLY, 

Mnnsey Building, Washington, I). C., 

Attorneys for Petitioner. 

June 13th, 1930. 


Now, June 28, 1930, the foregoing Pnvcipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. I). GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5266. 
Edward J. Luce, appellant, vs. Robert II. Lucas, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Jul. 24, 1930. Ilenry AY. Hodges, Clerk. 
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Edward J. Luce, Appellant, 
vs. 

Robert H. Lucas, Commissioner of Internal Revenue, 

Appellee . 

BRIEF FOR APPELLANT. 


JURISDICTION. 

This appeal involves income taxes for the calendar 
year 1922 and is taken from a decision (oirder of re- 
determination) entered by the United States Board 
of Tax Appeals, January 28, 1930. The case is 
brought to this Court by petition for review filed 
June 13, 1930 (R. 20), pursuant to Sections 1001, 
1002, and 1003 of the Revenue Act of 1926, 44 Stat. 
9, 109, 110. | 
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INTRODUCTORY STATEMENT. 

This appeal and that of Walter A. Kipp No. 5267 
were consolidated before the United States Board of 
Tax Appeals and disposed of by one opinion in 18 
B. T. A. 923. In No. 5267 a motion was filed to 
dispense with the printing* of the record and filing 
of briefs in said cause on stipulation to abide the 
decision in this case. This motion was granted Au¬ 
gust 26, 1930. 

STATEMENT OF FACTS. 

Appellant is a lawyer with his office at 10 Ames 
Avenue, Rutherford, New Jersey, and since 1904 has 
been continuously engaged in the practice of law with 
his partner Walter A. Kipp. 

During the year 1922 appellant was married and 
living with his wife, Marie E. Luce. 

On January 1, 1920, appellant executed the follow¬ 
ing instrument hereinafter designated trust instru¬ 
ment A. 

“I, the subscriber, do hereby declare that 
from and after January 1st, 1920, and during 
the term of this trust, one half of all net profits, 
salary, or other compensation or income which 
otherwise would accrue to me as a member of 
the partnership of E. J. Luce & W. A. Kipp, 
conducting a law practice in Rutherford, New 
Jersey, or elsewhere, shall accrue to me as trus¬ 
tee for the use and benefit of my wife, Marie E. 
Luce. 

“The affairs of said partnership, and its ac¬ 
counting with me during each year and at the 
end thereof, are to be conducted as heretofore, 
and as though this trust had not been created; 
but at the end of each year, I am to account to 
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my said wife, as trustee, as aforesaid for the 
said one half part of the total net profits, salary, 
and other compensation or income which on that 
date has accrued to me, according to j the books 
of said firm; and as between me and my said 
wife, and for all other purposes except the ac¬ 
counting methods of the said firm, L am to be 
regarded as entitled to profits, salary or other 
compensation or income, before and as the same 
accrue, as trustee for my said wife to:the extent 
of the said one half part thereof. 

“All payments made to me by said firm are to 
be regarded as discharging said firm from any 
and all liability to my said wife for any part or 
share thereof; and the authority of said firm to 
make, and of myself to receive, all and singular 
the same is to be plenary and irrevocable. 

“The term of said trust is limited to the 
period of the joint lives of myself and my said 
wife. | 

“In witness whereof, I have hereto set mv 
hand.” 


On March 5, 1921, petitioner executed the follow¬ 
ing trust instrument hereinafter designated trust in¬ 
strument B. I 


“In addition to provisions made for my wife 
by trusts heretofore declared and created by me, 
I, the subscriber, hereby further declare that one 
half of all gains, profits, compensation or income 
that otherwise would, or may accrue to me for 
any services rendered or performed by me other¬ 
wise than as a member of the firm of Luce & 
Kipp, shall accrue to me as trustee fpr the use 
and benefit of my wife, Marie E. Luce from and 
after January 1, 1921, and during the period of 
our joint lives. 

“I am to account to my wife for all; that shall 
accrue to her under this trust at the ehd of each 
calendar year, and not otherwise. 


! 
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“The trust by me created in the year 1920 in 
favor of my wife, and relating to income from 
the firm of Luce & Kipp which would otherwise 
have accrued solely to me is hereby confirmed.” 

For the calendar year 1922 appellant and his wife 
filed separate income tax returns and each reported 
$5,529.63 as income earned from trust instrument A. 
In addition each reported $1,713.13 as income earned 
from trust instrument B. 

The Commissioner of Internal Revenue upon audit 
of appellant’s 1922 tax return treated as liis income 
the amounts of $5,529.63 and $1,713.13 reported by 
his wife. Accordingly a deficiency in tax was as¬ 
serted against appellant from which he appealed to 
the United States Board of Tax Appeals. 

The Board affirmed the Commissioner’s determina¬ 
tion, 18 B. T. A. 923. 

ARGUMENT. 

Upon these facts it necessarily becomes incumbent 
upon appellant to distinguish this case from that of 
Lucas vs. Earl, 281 U. S. 111. It was there held (p. 
113): 


“This case presents the question whether the 
respondent, Earl, could be taxed for the whole of 
the salary and attorney’s fees earned by him in 
the years 1920 and 1921, or should be taxed for 
onlv a half of them in view of a contract with 
his wife which we shall mention. The Com¬ 
missioner of Internal Revenue and the Board of 
Tax Appeals imposed a tax upon the whole, but 
their decision was reversed by the Circuit Court 
of Appeals, 30 F. (2d) 898. A writ of certiorari 
was granted by this Court. 


0 


i 

i 

i 


“By the contract, made in 1901, Earl and his 
wife agreed 4 that any property either of ns now 
has or may hereafter acquire * * * in any way, 
either by earnings (including salaries, fees, etc.), 
or any rights by contract or otherwise, during 
the existence of our marriage, or which we or 
either of us may receive by gift, bequest, devise, 
or inheritance, and all the proceeds, issues, and 
profits of any and all such property shall be 
treated and considered and hereby is declared 
to be received, held, taken, and owned by us as 
joint tenants, and not otherwise, with the right 
of survivorship.’ The validity of the Contract is 
not questioned, and we assume it to he unques¬ 
tionable under the law of the State of Califor¬ 
nia, in which the parties lived. Nevertheless we 
are of opinion that the Commissioner and Board 
of Tax Appeals were right. 

“The Revenue Act of 1918 approved Febru¬ 
ary 24, 1919, c. 18, §§210, 211, 212 (a|), 213 (a), 
40 Stat. 1057, 1062, 1064, 1065, imposes a tax 
upon the net income of every individual includ¬ 
ing ‘income derived from salaries, wages, or com¬ 
pensation for personal service * * * of whatever 
kind and in whatever form paid,’ § 213 (a). The 
provisions of the Revenue Act of 1921, c. 136 
42 Stat. 227, in sections bearing the Same num¬ 
bers are similar to those of the above. A verv 

w 

forcible argument is presented to the effect that 
the statute seeks to tax only income beneficially 
received, and that taking the question imore tech¬ 
nically the salary and fees became! the joint 
property of Earl and his wife on the very first 
instant on which they were received. We well 
might hesitate upon the latter proposition, be¬ 
cause however the matter might stand between 
husband and wife he was the only party to the 
contracts by which the salary and j fees were 
earned, and it is somewhat hard to say that the 
last step in the performance of those contracts 
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could be taken by anvone but himself alone. But 
this case is not to be decided by attenuated suble- 
ties. It turns on the import and reasonable con¬ 
struction of the taxing act. There is no doubt 
that the statute could tax salaries to those who 
earned them and provide that the tax could not 
be escaped by anticipatory arrangements and 
contracts however skillfully devised to prevent 
the salary when paid from vesting even for a 
second in the man who earned it. That seems to 
us the import of the statute before us and we 
think that no distinction can be taken according 
to the motives leading to the arrangement by 
which the fruits are attributed to a different tree 
from that on which they grew." 

It is unquestionably the intention of Congress to 
tax income to those who earn it in their own right. 
But income earned in the capacity of acting for others 
is not the income of the producer. The distinction 
between the case at bar and the Earl case rests pri¬ 
marily on the fact that ever since the execution of the 
trust instruments appellant has been legally unable 
to labor and earn solely in his own right. The in¬ 
strument under consideration in the Earl case is 
clearlv executorv and contemplated a future division 
of property as and when acquired. In the case at 
bar the instruments are not executory but executed 
and appellant’s wife was not entitled to one-half of 
the income after it was earned but it came to her as 
earned. If she had five people working for her in 
the production of income, the profit on their labors 
would be her income and not theirs. It is not the 
tree that bears the fruit that the statute taxes but 
the beneficial owner of the tree. 

In the Earl case, supra, there was no such proprie- 
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tary right created, but a mere promissory agreement 
that such earnings as Mr. Earl should thereafter ac¬ 
quire in his own right, should become the joint prop¬ 
erty of himself and wife. 

•/ 

When two lawyers enter into partnership, agree¬ 
ing that the net earnings are to be divided, each 
one gives to the other an immediate right and inter¬ 
est in his capacity to earn. He would thus no longer 
labor in his own right but in the right of the partner¬ 
ship. It is such a right that appellant’s wife acquired 
and under the trust instruments the income was hers 
and not his. 

In the Appeal of R. E. Wing, 17 B. T. A. 1028, 
1030, the Board of Tax Appeals stated: 

“ * * * It is clear that even had petitioner’s 
wife not been a party to the contract of partner¬ 
ship and the amount here in controversy been 
paid to petitioner as a portion of the distributive 
income of a partnership interest standing in his 
name alone, he would have received; this sum 
merely as trustee for her, to whom it! would be 
taxable. C. R. Thomas, supra, Stephen J. Hal- 
lahan, et aL, 14 B. T. A. 584; William W. Par- 
shall, 7 B. T. A. 318; Ralph L. Hinckley, 6 B. T. 
A. 312; Harrv P. Kellev, 9 B. T. A. 832.” 

I 

In the Appeal of Alfred T. Wagner, 17 B. T. A. 
1030, 1032, it was held: j 

i 

“ * * * She was the beneficial owner of the part¬ 
nership interest and received the income from 
same. Whether or not she was in law; a partner 
is immaterial. The income was from her prop¬ 
erty, was received by her, and was taxable to her. 
R. E. Wing, 17 B. T. A. 1028 (promulgated this 


i 
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date); Elmer Klise, 10 B. T. A. 1234; Albert 
Kahn, 14 B. T. A. 125; L. F. Sunlin, 6 B. T. A. 
1232. Respondent was in error in including in 
petitioner’s income these amounts received bv 
his wife.” 

It is elementary law that one person may have a 
property right in the earning capacity of another. 
Thus at common law, a husband had a property right 
in his wife’s capacity to earn. He had, as it is said, 
the right to her services and such right and the con¬ 
comitant right to the proceeds of her industry were 
absolute. He sued and recovered for them in his own 
name. They were his income, not hers. ( SkiUman v . 
Skillman, 13 X. J. L. 403; aff. 15 X. J. L. 478). 

So a father (and in case of his death the mother) 
has an absolute property in the earning capacity of 
the minor children, and a consequent right to recover 
the child’s earnings as an indebtedness accruing, not 
to the child, but to the parent. ( Tuite v. Tuite , 72 
X. J. E. 740; Osborn v. Allen, 26 X. J. L. 388.) 

A partner may dispose of a part of his interest 
and it will work no dissolution of the partnership 
(Cody v. Cody, 31 Ga. 619; Helmore v. Smith, 35 Ch. 
Div. 436; In re Shepard, 21 Fed. Cas. Xo. 12754; 
3 Ben. 347; Poiver Co. v. Hinton, 187 Ky. 171; 218 
S. W. 1013; Monroe v. Hamilton, 60 Ala. 226; State 
v. Quick, 10 Iowa 451; Dupont v. McLaran, 61 Mo. 
502; Inglis v. Floyd, 33 Mo. Ap. 565). Of course, it 
will not make the donee a partner. Equally, of course, 
the donee takes his interest subject to the prior rights 
of creditors and others, but such donee is the owner 
of an equitable interest in the property, including the 
profit making capacity of the partnership and is en¬ 
titled to an accounting thereof. 
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Thus, where the plaintiff had purchased from each 
member of a firm the right to one half of each mem¬ 
bers share or capital, plaintiff, though not;a partner, 
svas nevertheless held entitled to an accounting ( Love- 
joy v. Bailey, 214 Mass. 134; 101 N. E. 63).; The basis 
of such right, it is sometimes said, is because the 
partners are trustees as to such assignees’ interest 
(Stokes v . Stokes, 59 Hun. 431; Aff. 128 N. Y. 615), 
sometimes because the assignee becomes a tenant in 
common with the partners in the firm property or 
capital ( Mark v. Goodnough, 23 Oreg. 545; Knight v. 
Ogden, 2 Tenn. Ch. 473). j 

In the Appeal of Stryker, 17 B. T. A. 1033, 1039, it 
was held: 


“ Under the statutes of New Jersey, herein¬ 
above referred to, a married woman is not only 
entitled to the real and personal property which 
she may 1 receive or obtain, by purchase, gift,’ 
etc., but to the ‘rents, issues, and profits thereof.’ 
Therefore, since the petitioner’s wife owned as 
her separate property a one-third interest in the 
Stryker Transportation & Contracting Co., and 
since there were credited to and set aside for her, 
during each of the taxable years in controversy, 
jirofits of the business accruing to her: because of 
her said interest, she became the owner thereof 
as they were earned and credited. The petitioner 
himself being the owner of only a twb-tliirds in¬ 
terest in the business and therefore legally en¬ 
titled to only two-thirds of the profits, is not 
liable for income tax upon the profits accruing 
to his wife’s one-third interest. :Alfred T. 
Wagner, 17 B. T. A. 1030; R. C. Wing, 17 B. T. 
A. 1028. Cf. Ralph L. Hinckley, 6 B. T. A. 312.” 

The owner of property may give the profits or in¬ 
crease of it as well as the property itself ( Bank v. 
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Marhsberry, 3 Litt. Ky. 276): a bequest of income of 
personalty without limit as to time is the same as a 
gift of the principal in fee ( Gulick v. Galich, 12 C. E. 
Gr. 498, 500, E. & A.; Craft v. Snook, 2 Beas. 122) 
and the rule applies whether the gift is given directly 
or through trustees (Gulick v. Gulick, supra, citing 
Ilaig v. Sidney, 1 Sim. & S. 487) and a gift of income 
for life, is the same thing as a gift for life of that 
which is to produce the income so given. (Broni- 
bacher v. Berking, 56 N. J. E. 251, 256; Green v. 
Howells , 2 Yr. 570 (E. & A.); 2 Kent Com. 352, 353.) 

The principle upon which our contention rests, as 
was said by the Court of Errors and Appeals in 
Janes v. Falk, 50 N. J. E. 468, is thoroughly settled. 
As there stated: 

“The principle upon which this conclusion rests 
is thoroughly settled in equity. As applied to 
mere gifts, it is thus stated by Professor Pom¬ 
eroy (2 Pom. Eq. Jr. Sec. 997): 

4 A person holding property, real or per¬ 
sonal, and intending to make a voluntary dis¬ 
position thereof for the benefit of another, may 
do so in any one of three modes: (1) He may 
make a simple conveyance or assignment of it 
directly to the donee, so as to vest in the latter 
whatever interest and title the donor has, with¬ 
out the intervention of any trust. (2) He may 
make a transfer of it to a third person upon 
trusts declared in favor of the donee. (3) He 
may retain the title, and declare himself a trus¬ 
tee for the donee, and thus clothe the donee 
with the beneficial estate. 

If the donor adopts the second or 
third i mode, he need not use any technical 
words, or language in express terms creating 
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or declaring a trust, but he must employ lan¬ 
guage which shows unequivocally an intention 
on his part to create a trust in a third person 
or to declare a trust in himself, j It is not 
essential, however, that the donor should part 
with the possession in the cases where he thus 
creates or declares a trust.’ 

“ These conclusions are sustained by the decided 
weight of authority, and must be regarded as the 
settled rules of equity jurisprudence upon the 
subject.” ' 

In the Appeal of Blaney, 13 B. T. A. 1315, 1318, the 
petitioner “had an equitable life interest which con¬ 
sisted of the right to receive” one sixth of: the income 
of a trust fund, and assigned portions of iher “right 
to receive income ” It was held that as 'to such in¬ 
come, accruing after the date of the assignment, the 
assignees and not the assignor must account for it 
as income, because (p. 1319): 

“by the assignments in question, the petitioner 
vested in the assignees present interest in the 
trust, to wit, portions of her right to receive in¬ 
come” (Italics supplied). 

This case relied upon Young v. Gnichtel, 28 F. (2d) 
789, 790, which held: | 

“The government’s contention i§ that the 
assignment, so far as the husband is I concerned, 
was void, and, so far as the other beneficiaries 
are concerned, incomplete, being an assignment 
of income to be received. Both positions seemed 
to be predicated upon a lack of familiarity with 
the New Jersev law. Although a wife mav not 
contract with her husband, there is no prohibi¬ 
tion upon her making a gift to him even of her 
separate estate. Black v. Black, 30 N. J. Eq. 
215. ! 


I 

i 
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“ Mrs. Young, by reason of the trust created 
by her father, had a vested property right 
which could be taken upon execution and which 
she could assign and convey. Though she might 
not be able to bargain with and sell to her hus¬ 
band, she certainly could grant and convey. And 

there can certainlv be no doubt of that where 

•/ 

the common law prevails. 

4 4 After the assignments, the monevs received 
by Mr. Young and the children were never the net 
income of Mrs. Young, and could never be such, 
and hence were not taxable. 

4 4 Precisely the same question was before Judge 
Thomas in O’Malley-Keyes v. Eaton (D. C.) 24 F. 
(2d) 436. The court said there: ‘After all, the 
stark fact is that the plaintiff did not receive 
this income, and can not receive this income. To 
say that she did receive it is to indulge in a 
deliberate fiction. Suppose that she had never 
assigned her interest, and suppose, further, that 
she deliberatelv declined to accept anv income 
from her greatgrandfather’s estate; could we 
sav that the income was received bv her and tax 
her accordingly, in spite of the fact that we 
concede that she did not receive it at all? Are 
we to inject into the law some doctrine of con¬ 
structive income? If Congress legislated to this 
effect, the question of its constitutional power 
might well be raised.’ 

****** 

“Here the problem is whether the incomes 
which Mrs. Young gave to her husband and 
children were theirs or hers. Had she pur¬ 
chased watches, automobiles, or jewels, and given 
them to her husband and children, there would 
be no question but what they were theirs. Sim¬ 
ilarly, if she had purchased lands; also, if she 
had inherited lands, she could have assigned 
them. Having a vested estate in a trust fund, 
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i 

she can similarly dispose of all or any part 
thereof by proper instrument, and that she did, 
and the assigned income is income to the as¬ 
signees, and not to the assignor.’’ 

i 

To the same effect is Appeal of Marshall Field , 15 
B. T. A. 718, 723. j 

In the Appeal of Paulson , 10 B. T. A. 732, 735, the 
Board of Tax Appeals held: 

i 

“The only question for us to determine is 
whether the amounts received by the assignees 
were income directly to them or whether it was 
in the first instance income to Paulson and by 
him given to his children after the receipt there¬ 
of. Did the 4 Assignments of Royaltv’ divest 
Paulson of all ownership in the conveyed prop¬ 
erty and the right to receive income ■ therefrom 
or were they merely agreements providing for 
the passing on of certain parts of the assignor’s 
income to the assignees as and when received? 

“It is clear that Paulson was the owner of a 
right to receive royalty and rentals as set forth 
in the lease. That right was property and 
whether it was in fact an interest in realtv or 
personalty is not material, since it \Vas of such 
a nature that it was transferred bv written in- 

* I 

struments which were made of record in the 
books of the Register of Deeds of Butler County, 
Kansas. Bv the execution of the ‘Assignment 
of Rovaltv’ he transferred to each of the as- 
signees all his rights, title and interest in one- 
eighth of such property. No procedure in con¬ 
nection with the production of oil, gas or other 
mineral from leased lands is more usual or fre¬ 
quent than the subdivision and transfer by sale 
or otherwise of rovaltv interest. Ev:en if such 

V w ! 

transfers were gifts, they were absolute and 
irrevocable, since the execution, delivery and 
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recording of the evidence thereof was a full com¬ 
pliance with the rule that a gift is complete when 
delivery is made. Whitford v. Horn , 18 Kans. 
455; Mersey v. Robson, 121 N. Y. S. 167; Wing 
v. Merchant, 57 Me. 383. 

‘‘The fact that Paulson, as trustee, received 
the income flowing from the transferred prop¬ 
erty in no way casts any doubt on the assump¬ 
tion that the effect of the delivery of the in- 
struments was to completely divest Paulson of 
any property right in the subject matter trans¬ 
ferred. Barnhouse v. Dewey, 83 Kansas 12. It 
is our opinion that after March 7, 1918, each of 
the assignees owned an interest in the property 
in question and was entitled to receive all in¬ 
come resulting from its exploitation for oil and 
gas. That ownership and the rights flowing 
therefrom were enforceable against the assignor 
and the operating lessees, if questioned in the 
courts of Kansas. Jones v. Kerr, 59 Kans. 179; 
52 Pac. 429. The provision in the ‘Assignment 
of Royalty’ that the assignees were to receive 
their several portions of the production from 
the lease only as produced, to our minds relates 
to the time when demands might be made for 
payments and not at all to rights in the prop¬ 
erty or to receive income therefrom.” 

In the Appeal of C. R. Thomas , 8 B.’ T. A. 118, 
petitioner sold to his daughter one half of his interest 
in a partnership. It was there held (p. 119): 

“ * * * It is true she was never a member 
of that partnership, but she was a partner with 
petitioner. As between her and petitioner there 
existed a partnership not only as to profits but 
also as to corpus. If petitioner had defaulted on 
his contract, the daughter would have been en¬ 
titled to bring an action against him and in that 
action to have made Parks a party for the 
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purpose of an accounting. See Nirdlinger v. 
Bernheimer, 133 N. Y. 45; 30 N. E. ;561. Peti¬ 
tioner held his daughter’s interest in trust for 
her. Cf. Barnes v. Alexander, 232 U. S. 117. 

“While the daughter was not entitled to share 
as a member of the Drilling Company in the 
profits of that partnership, and while j such share 
was payable in the first instance to| petitioner, 
yet the instant he received what wa$ in reality 
her share he at once held her share! as trustee 
for her. This is true for the reason that as 
between him and her, he was no I longer the 
owner of the share which he had sold to 
her. The $5,942.69 which she received was 
income from the investment which she had 
made through petitioner in the Drilling Company. 
This income was, as to her, taxable income and 
as such has been properly returned |and taxed. 
This income which was taxable to th|e daughter 
was not, under the facts of this case, at the same 
time taxable also to petitioner. He j held it as 
trustee and since it was at once distributable, 
he had the right under section 219 of the Rev¬ 
enue Act of 1918 to deduct it from the gross in¬ 
come of the trust. 

“This conclusion is not in conflict with the de¬ 
cisions in Appeal of Samuel V. Woods, 5 B. T. A. 
413; Appeal of Fred W. Warner, 5 B.i T. A. 963; 
Appeal of Ormsby McKnight Mitchel, ;1 B. T. A. 
143; and Mitchel v. Bowers, 15 Fed.! (2d) 287; 
6 Am. Fed. Tax Rep. 6329. In each of these 
cases the transaction involved was the transfer 
to another of income which arose from the prop¬ 
erty of the transferor and in each dase it was 

* 

held that such transfer did not lessen the taxable 
income of the owner of the property from which 
the income was derived. In this case petitioner 
did not assign income produced or to be pro¬ 
duced from his property. He sold an interest in 
his interest in the Drilling Company. It was 
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the daughter’s interest in the corpus which 
produced her share of the income. The Mitchel 
case contained another important element which 
is not present in this case. The contract between 
Mitchel and his wife was revocable by either 
party. ’ ’ 

No State can deprive one of life, liberty, or prop¬ 
erty without due process of law, nor can the Con¬ 
gress of the United States; neither can the latter 
take private property without just compensation. 

The right of property, thus protected includes the 
right to acquire it, and that, in turn, includes the 
right to make contracts for the acquisition or sale of 
personal service, as well as of other property. A con¬ 
tract for personal service is a contract for the sale 
or purchase of labor, and a disturbance of the right 
to make such a contract, or to have the fruits of it, 
is an actionable wrong. See the opinion of Justice 
Pitney in Brennan v. United Hatters, 73 N. J. L. 729, 
at page 742. 

The pertinent provisions of the Revenue Act of 
1921 provide in Section 218 (a) as follows: 

“That individuals carrying on business in part¬ 
nership shall be liable for income tax only in 
their individual capacity. There shall be in¬ 
cluded in computing the net income of each part¬ 
ner his distributive share, whether distributed 
or not, of the net income of the partnership for 
the taxable year, * * 

These provisions are in substance the same as the 
Revenue Act of September 8, 1916, which provided: 
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“Sec. 8 (e). Persons carrying on business in 
partnership shall be liable for income!tax only in 
their individual capacity, and the share of the 
profits of the partnership to which any taxable 
partner would be entitled if the same were di¬ 
vided, whether divided or otherwise, shall be 
returned for taxation and the tax paid under the 
provisions of this title ’ 

The words of the 1921 Act “his distributive 
share”—can only mean the distributive share that is 
“his” in his own right or beneficially hi$, and does 
not include any distributive share that is beneficially 
anothers and accrues to him only as trustee for, and 
in the right of such other. j 

CONCLUSION. 

i 

Appellant therefore respectfully submits that his 
wife, as the owner of a right in his ability to earn, 
properly reported the income earned from that right 
and that the Board of Tax Appeals committed error 
in determining that the fruits of that right were tax¬ 
able to appellant. 

i 

Robert Ash, 

T. J. Reilly, 

Munsey Building, 
Washington,! D. C. 

Attorneys for \ Appellant. 
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In the Court of Appeals of the! District 

of Columbia 

i 

April Term, 1930 j 

i 

S 

No. 5266 

i 

Edward J. Luce, appellant j 

v. i 

Commissioner of Internal Revenue, appellee 

i 

APPEAL FROM THE EXITED STATES BOARD OF TAX APPEALS 

■ 

PREVIOUS OPINION 

i 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 16-17), which is reported in 18 B. T- A. 923. 

i 

JURISDICTION 

j 

The appeal in this case involves income taxes for 
the year 1922 in the sum of $590.99, and is taken 
from a decision of the Board of Tax Appeals en¬ 
tered January 28, 1930. (R. 18.) The case is 

brought to this court by petition for review filed 
June 13, 1930 (R. 20-25), pursuant to the provi¬ 
sions of the Revenue Act of 1926, c. 27, Sections 
1001-1003, 44 Stat. 9, 109-110, under a stipulation 

I 

for hearing thereof by this court (R. 18-19). 

(i) 
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In Case No. 5267, Appeal of Walter A. Kipp, a 
motion was filed to dispense with the printing of 
the record and filing of brief, pursuant to a stipu¬ 
lation to abide bv the decision of this court in the 

* 

present case. The motion was granted August 26, 
1930. 

QUESTIONS PRESENTED 

The appellant, Edward J. Luce, is a lawyer en¬ 
gaged in the practice of his profession with one 
Walter A. Kipp, under the firm name of Luce & 
Kipp. He also renders services outside the firm’s 
business. 

1. Were the fees so earned by appellant compen¬ 
sation for personal services ? 

2. If so, were they taxable to the appellant in 
their entirety, or were they taxable in part to his 
wife by reason of declarations of trust whereby 
one-half thereof should accrue to the appellant as 
trustee for the use and benefit of his wife? 

STATUTES INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 210. That * * * there shall be 
levied, collected, and paid for each taxable 
year upon the net income of every individual 
a normal tax * * *. 

Sec. 212. (a) That in the case of an indi¬ 
vidual the term “net income” means the 
gross income as defined in section 213, less 
deductions allowed by section 214. 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in sec¬ 
tion 233) the term “gross income”— 
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(a) Includes gains, profits, afid income 
derived from salaries, wages, or compensa¬ 
tion for personal service * * * of what¬ 

ever kind and in whatever form paid, or 
from professions * * *. 

Sec, 211. (a) That * * * there shall 

be levied, collected, and paid for each tax¬ 
able year upon the net income: of every 
individual— 

(1) * * * a surtax * * !*. 

STATEMENT OF FACTS 

i 

The facts as found by the Board of Tax Appeals 
are as follows (R. 13-15): 

The appellant and one Walter A. Kipp have been 
engaged in the practice of law at Rutherford, New 
Jersey, under the partnership name of Luce & 
Kipp, since 1904. Under the terms of the partner¬ 
ship agreement, in 1922 and for more than five 
years prior thereto, Luce was entitled to 52 per 
cent of the partnership profits and Kipp the bal¬ 
ance of 48 per cent. Since the formation of the 
partnership, its books have been closed apd the net 
profits ascertained and credited, at the end of each 

i 

calendar year. If the amount of either partner’s 
undrawn profits, plus his share of the capital of the 
firm exceeded the same items of the other at the 

i 

close of the year, he was entitled at the close of the 
following year to one year’s interest on| such ex¬ 
cess amount. The excess in favor of Luce on Jan¬ 
uary 1, 1922, was $4,586.83, and the accrued inter¬ 
est thereon during 1922 was $275.21. j 
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On January 1,1920, Luce executed an instrument 
reading as follows: 

I, the subscriber, do hereby declare that 
from and after January 1st, 1920, and dur¬ 
ing the term of this trust, one half of all net 
profits, salary, or other compensation or in¬ 
come, which otherwise would accrue to me as 
a member of the partnership of E. J. Luce 
and W. A. Kipp, conducting a law practice 
in Rutherford, New Jersey, or elsewhere, 
shall accrue to me as trustee for the use and 
benefit of my wife, Marie E. Luce, 

The affairs of said partnership, and its 
accounting with me during each year and at 
the end thereof, are to be conducted as here¬ 
tofore, and as though this trust had not been 
created; but at the end of each year, I am 
to account to my said wife, as trustee as 
aforesaid, for the said one half part of the 
total net profits, salary, or other compensa¬ 
tion or income which on that date has accrued 
to me, according to the books of said firm; 
and as between me and my said wife, and for 
all other purposes except the accounting 
methods of the said firm, I am to be regarded 
as entitled to profits, salary, or other com¬ 
pensation or income, before and as the same 
accrue, as trustee for my said wife to the ex¬ 
tent of the said one half part thereof. 

All payments made to me by said firm are 
to be regarded as discharging said firm from 
any and all liability to my said wife for any 
part or share thereof; and the authority of 
said firm to make, and of myself to receive, 
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all and singular the same is to be plenary and 
irrevocable. 

The term of said trust is limited to the 
period of the joint lives of myself and my 
said wife. 

j 

On March 5, 1921, Luce executed an additional 
instrument respecting other income, reading as 
follows: 

In addition to provision made for my wife 
by trusts heretofore declared and created by 
me, I, the subscriber, hereby further declare 
that one-half of all gains, profits, compensa¬ 
tion or income that otherwise would, or may, 
accrue to me for any services rendered or 
performed by me otherwise than as a mem¬ 
ber of the firm of Luce and Kipp, shall ac¬ 
crue to me as a trustee for the use and bene¬ 
fit of my wife, Marie E. Luce, from and after 
January 1, 1921, and during the period of 
our joint lives. 

I am to account to my wife for all that 

i 

shall accrue to her under this! trust, at 
the end of each calendar year; and not 
otherwise. j 

The trust by me created in the year 1920 
in favor of my wife, and relating! to income 
from the firm of Luce and Kipp which would 
otherwise have accrued solely to me is hereby 
confirmed. 

i 

On January 1, 1921, Kipp executed an instru¬ 
ment in words identical with the one signed by 
Luce on January 1,1920, except that it was in favor 
of his wife, Janet S. Kipp. 
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For the year 1922 the partnership filed a return 
showing net income of $21,987.10, including 
dividends amounting to $30 on stock of domestic 
corporations, distributable as follows: 



Divi¬ 

dends 

Other in¬ 
come 

I 

E. J. Luce.. 

$7. SO 
7. SO 
7.20 
7.20 

$5,757.77 

5.757.78 
5, 220.77 

5.220.78 

E. J. Luce, trustee... 

W. A. Kipp. 

W. A. Kinp, trustee. 



The taxpayers filed individual returns for the 

i. V 

taxable vear, and in addition, fiduciary returns as 
trustees under the declarations of trust set forth 
above. In their individual tax returns for 1922 the 
wives of the taxpayers reported sums received by 
them from their husbands as trustees. The defi- 
ciencv determined against E. J. Luce resulted from 
the addition to his income of the sum of $7,175.85 
reported by his wife as income received by her 
under the declarations of trust executed by Luce 
on January 1, 1920, and March 5, 1921. The defi¬ 
ciency in the case of W. A. Kipp resulted in part 
from increasing his net income bv the sum of 
$4,931.27 reported by his wife as income received 
by her under the declaration of trust signed by 
Kipp on January 1,1921. 

Upon these findings the Board of Tax Appeals 
upheld the determination of the Commissioner of 
Internal Revenue that the amounts paid to Mrs. 
Luce constituted income of Mr. Luce and are tax¬ 
able to him. 
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SUMMARY OF ARGUMENT 

The fees earned by the appellant in the practice 
of his profession were compensation for personal 
services. The Revenue Act of 1921, $wpra,|requires 
such compensation to be included in the gross in¬ 
come of the individual bv whom it was! earned, 

and can not be avoided or affected bv declarations 

•/ 

of trust, by which the earner declares that he shall 
receive one-half of such compensation as trustee for 
the use and benefit of his wife. Lucas v. Earl, infra . 

ARGUMENT 

The professional fees earned by the appellant were 
compensation for personal services and taxable in 
their entirety to him irrespective of declarations of 
trust 

i 

Services rendered by a lawyer are of a personal 
nature. Pees paid therefor constitute compensa¬ 
tion for personal services. 

Section 213 (a) of the Revenue Act ;of 1921, 
supra, requires all compensation for personal serv¬ 
ices to be included in the gross income of; the per¬ 
son who rendered the services and earned the com- 

i 

! 

pensation, and taxation thereon can not be avoided 
or affected by a declaration of trust or other instru¬ 
ment directing that a part or all of such compen¬ 
sation will be held for or paid to some third per¬ 
son. Lucas v. Earl, 281 U. S. 111. Accordingly, 
the declarations of trust under which the appel¬ 
lant declared that he as trustee would receive the 
compensation derived from his share of the profits 
of the law partnership and derived also for services 
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rendered dr performed by him individually did not 
relieve the appellant of the obligation to return as 
a part of his gross income all distributions of earn 
ings of the partnership and fees and other compen¬ 
sation paid him for his services, including the 
amounts paid to his wife by virtue of the declara¬ 
tions of trust. 

Lucas v. Earl, supra, is so obviously controlling 
that it is deemed important for the convenience of 
the court to set out in this brief the substance of 
the opinion. The quotation analyzes both facts and 
law and is fully self-explanatory. The Supreme 
Court said (pp. 113-115) : 

By the contract, made in 1901, Earl and 
his wife agreed “that any property either 
of us now has or may hereafter acquire 
* * * in any way, either by earnings 

(including salaries, fees, etc.), or any rights 
by contract or otherwise, during the exist- 
ance of our marriage or which we or either 
of us may receive by gift, bequest, devise, or 
inheritance, and all the proceeds, issues, and 
profits of any and all such property shall 
be treated and considered and hereby is de¬ 
clared to be received, held, taken, and owmed 
by us as joint tenants and not otherwise, 
with the right of survivorship.” * * *. 

The Revenue Act of 1918, approved Feb¬ 
ruary 24, 1919, c. 18, §§ 210, 211, 212 (a), 
213 (a), 40 Stat. 1057, 1062, 1064, 1065, im¬ 
poses a tax upon the net income of every 
individual including “income derived from 
salaries, wages, or compensation for per- 
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sonal service * * * of whatever kind and 
in whatever form paid,” § 213 (a). The pro¬ 
visions of the Revenue Act of 1921, c. 136, 
42 Stat. 227, in sections bearing the same 
numbers, are similar to those of the above. 
A very forcible argument is presented to the 
effect that the statute seeks to tax: only in¬ 
come beneficially received, and that taking 
the question more technically the salary and 
fees became the joint property of Earl and 
his wife on the very first instant on which 
they were received. We well might hesitate 
upon the latter proposition, because how¬ 
ever the matter might stand between husband 
and wife he was the only party to the con¬ 
tracts by which the salary and fees were 
earned, and it is somewhat hard to say that 
the last step in the performance of those 
contracts could be taken by any one by him¬ 
self alone. But this case is not to he decided 
hy attenuated subtleties. It turns on the 
import and reasonable construction of the 
taxing act . There is no doubt that the stat¬ 
ute could tax salaries to those who earned 
them and provide that the tax could not be 
escaped by anticipatory arrangements and 
contracts however skillfully devised to pre¬ 
vent the salary when paid from vesting even 
for a second in the man who earned it. That 
seems to us the import of the statute before 
us and we think that no distinction can be 


taken according to the motives leading to the 
arrangement by which the fruits ate attrib¬ 


uted to a different tree from that on which 


they grew. (Italics supplied.) 


i 
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In the light of the foregoing it is unnecessary to 
consider whether the declarations of trust in favor 
of appellant’s wife resulted in giving her a mere 
right to receive part of the income earned and- 
thereafter received by the appellant for services 
rendered by him or whether she became vested with 
a property right in the fees as they were earned 
regardless of receipt thereof by the appellant. Un¬ 
der either view the payments to be made to the 
wife pursuant to the declarations of trust were 
a part consideration and compensation for per¬ 
sonal services, and were taxable to the one by whom 
they were earned irrespective of declarations of 
trust thereof by him. Lucas v. Earl, supra. 

For these reasons, too, it is unnecessary to con¬ 
sider whether or not individual earning capacity 
may be property in the sense that it is subject to 
barter or sale (though we suggest as obvious that 
personal skill does not partake of the nature of 
property so that the same may by assignment be 
vested in another: Ex parte Benwell, 14 L. R., Q. 
B. Div., 301, 306). The material thought is that 
the services rendered by appellant were personal 
in character and the fruits thereof consisted of 
compensation therefor. As such the compensation 
is taxable to him. 

It should be noted that all the cases quoted by the 
appellant on pages 7 to 15, inclusive, of his brief 
as analogous and controlling deal with assignments 
or declarations of trust of ordinary property inter- 
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ests. None of them involves compensation for per¬ 
sonal services. 

For tax purposes the sums received as compensa¬ 
tion for personal services must be returned by him 
who earned them. Under Lucas v. Earl, supra, 
property rights of other persons therein, ;■whether 
or not created by declarations of trust, are 

i 

unimportant. I 

CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the decision of the Board ! of Tax 
Appeals should be affirmed. 

G. A. Yotjngqtjist, 
Assistant Attorney General. 
Sew all Key, 

Hayner N. Larson, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Bevenue, 

i 

Prew Savoy, 

Special Attorney, 

Bureau of Internal Revenue, 

i 

Of Counsel. 
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